
BEFORE ODISHA REAL ESTATE REGULATORY AUTHORITY
BHUBANESWAR

*,l.,l*,fi

Complaig Case No.Z24l20 18

Mr. Sankar Sebak Dey,
C/O INDFAB projects (p) Ltd.,
Ah FCI Road, Kulad,
PO: Nalco Nagar, Angul,
Dist Angul-75914S

Versus

L. M/s. Hi-tech Edifice[p) Lrd.,
Represented by its Managing Director
Plot No.103, Sahid Nagar,
Bhubaneswar -75LA0Z

2. Sri TirupatiChoudhury
S/o. Late Kunja Bihari Choudhury,
Managing Director,
Hi-Tech Edifice(PJ Ltd.,
Plot No.111, Sahid Nagar,
Bhubaneswar.

....Complainant

....Respondents
: Mr.S.Mohanty & Associates

Mr.K C Prusty & Associates.

O'RDER Dated 2.5.2019

is a case for refund of money with interest and

02. Briefly stated the Complainant's case is that on ?2.LA.2011, he

entered into an Agreement for Sale with the Respondents for purchase

of one "FIat No.z[/B-3-07 in the 4tt' floor having an area of 665 sq,ft. in

the project namely "Hi-tech Paradise" at Mouza-Nailo developed by the

Respondents. The consideration money was fixed at Rs.9,97,500/' and

the Respondents had undertaken to complete the unit in all respect and

deliver possession within 3'0 months from the date of agreement upon

receipt of apartme'nt cost in time. As on the date of filing of the case, the

Complainant had paid Rs.3,97,L25/-. The stipulated date for completion

and delivery of the project including the grace peri'od was 21.10.2014,

but the Respo,ndents failed to deliver possession. 0n 2'6-1A.2015 the

Complainant sent a legal notice to the Respondents and after not getting

.. suitable response from the Respondent she filed C.C' No.347 /LS before

the District Consumer Dispute Redressal Forum, Puri which he

-withdrew on L4.8.2018, Complainant has further stated that in a press
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mccting dt().24.5.201,6 thc Chairman and M'D' of Respondent company

promiscd to delivcr thc house within 09 months without claiming

further moncy but rJid not deliver. Rather they transferred the.proiect

with its maiority rights lo ,3rd partY without consent of Zfira allottees'

Moreover the Rcspondents have violated the provisions ofSection-13 of

the Act by receiving booking amount of Rs,1,58,000/-'An these grounds

the Complainant has flled this case praying for refund ofl money with

interest and cornpensation.

03. The Respondents filed written statement challenging the case as

not maintainable for mis-joinder and non-joinder of party stating that
though Mr.Tirupati Choudhury, the then M.D, has resigned from the
Respondent Company, and the Complainant knowing this fact has
impleaded him as Respondent No.2, but has not impleaded the present
Director Mr, P.K, Mohanry. Moreover earlier complaint case No.347/1S

,niii \'rii, no liberty was given by rhe Consumer Forum to fije the present
:-,n l4Se, MOfeOVef A.s npr rlerrco-?e nF +L^ ^^-^^*_--L !t

]_!r.;x filed by rhe complainanr was dismissed as withdrawn by the District-- -'{$;}\Colrrr.:l Dispures Redressal Forum, puri vide order dtd, 14.8.2018

t-t,r::,.) 
,/flf::,,0:.en 

referred ro an arbftrator. Hence rhis Aurhoriry has no
,:/ )ur*diction to entertain the compraint for the same cause of action.:,: i,..r" Y!l:o^r^.I 

th. last paymenr was made by the Complainant on23'12.20Lr and rhis case has been fired on g,t,.zot'. so it is barred bylirnitarion.

4. The Respondents have not disputed the fact of execution of theagreement and the fact of payment of Rs.3,97,12S/- by thecomprainant, but 1rr. specincalty pleaded that non-delivery ofpossession of the frat was due to non-payment of auu, uv tt.complainant as per Agreement They have arso stated that they have notcommi$ed any offence u/s 13 or ls of REM A.L R;ilondents havearso stated that the comprainant is not entitled ro, refund ofRs'3'97,LZSl'as the-same has arready been spent in tie ;;;ril;;";;the flat and as per Agreement, they are entitled to deduct 1.00/o of thedeposit and no interest or compensation is payable in case of refund,The Respondents have arso prry.a to direct riru cr*pr.,orno to pay thebalance cost of the flat to them to comprete the constru.uon. 0n thesegrounds, the Respondents have prayed for dismtssal o' the case.

05. Parties we,re heard. perused the materials on record. At the out-set, let us examine the question of rnaintainability of the case, on theground of non'ioinder and mis-joinder of partier. lt i, seen that Mr.Tirupati choudhury who had sisnera tr,. nerr;ri r* sare has been
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' lawoverrides the Previous law"'

,/.. considering the facr and circumstances of the case' the

statutory proui'io"n'"'""-tuttled legal position as narrated above'

impleaded as Respondent No.z and the Respondent Company has been

impleaded as Respondent No.1. The present Director S[ri P.K.Mohanry

who has signed on the written statement as Director of Respondent

Company was not a signatory to the Agreement. In such fact &

circumstance, the case is not bad for non-ioinder or mis'ioinder of party.

6. The next contention' of the Respondents is that vide order

dtd.14.8;2018 no leave or liberty was granted by the District Consumer

Redressal Forum, Puri to the Complainant to file the present case, hence

this case is not maintainable. 0n the other hand the Ld. counsel for

complainant submitted that his prayer for withdrawal was allowed by

the consumer Forum & thereafter he has fited the case. The copy of

Order dtd.14.8.018 of the District Consumer Redressal Forum, Puri in

C.C. No.347 /LS shows that the petition of the Complainant for

withdrawal of that case was allowed by the District Consumer Redressal

Forum, Puri. Although the said order does not have any mention about

granting of any "leave" or "liberty" to the complainant to file the present

case, the said fact doesn,t affect the maintainability of this case as

because the Real Estate [Regulation & DevelopmentJ Act, 2016 nowhere

rnandates to obtain any teave or liberty from the consumer Forum to

,file a case before the Authority. s0 such contention is not acceptable'

. Then let us take up the other contention regarding Arbitration'

luse.3Softheagreementprov.desforreferringalldisputesand
rencesbetweenthepartiestoanArbitratortobeappointedby
builder.oneofthekeyobjectivesofenactingtheR.E.(R&D)'io,iini *rs- to create a specialised body to provide for speedv

disputeredressal.ltisasetttedpositionoflawthataspecificlaw
regardinganyspecificsubjectmatterhasanoverridingeffectoverany

general law. ln other words' the provision of a general statute must

yieldtothoseofaspeciatone.TheArbitrationActsofarasitrelates

todisputesbetweentwopartiestoacontractisagenerallawandthe
said Act., was not enacted for the special purpose relating to disputes

betweenrealestatepromotersandallotteesWhereastheR.E.(R&D}

Act,20!6isenactedexclusivelyfgrtheadjrrdicationandresolutionof

disputes invotving real estate promoters and allottees' That apart the

R.E.(R&D) Act,20L'6 was enacted subsequent to enactment of the

Arbitrafion and Conciliation Act,1996. lt is well settled that ,,the later
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we are of the view that irrespective of the fact that there is an

Arbitration clause in the Agreement for sale' the present case is

maintainable in this forum'

0B.TheLd.CounselfortheRespondentsfurthercontendedthatthe
Iast payment was made by the Complainant on 23'12'2\tl whereas the

present case was filed in July, 2018, and as such it is barred by

limitation. 0n the contrary the Ld. Counsel for the Complainant

countered it stating that the date of last payment i'e' 23'L2'2011' cannot

be the starting point of limitation as no cause of action arose on that

date. In his legal norice dtd.26.10.2015 the Complainant had asked the

Respondents for refund of money with interest and compensation. It is
pertinent to note that in the year,2015, the Complainant had filed C.C.

No.347/15 before Consumer Forum, Puri and after withdrawing the
said case on 14.8.2018, filed the present case on g,Lo,zot1, considering
these facts and circumstances of the case, it is held that the case is not

rred by limitation.

' As per agreement, the construction of the unit shourd have been
pleted by April, 2014 and including the grace period of six rnonths it
rld have been completed by october,Zot4.The copy of money

receiprs filed by the Complainant shows thar by ZS.tZ.iOtt:";;
complainant had paid.Rs.3,97,12s/- which is around 40%o of the totalconsideration. so commensurate with such pay6ent, the construction
shourd lrave been comprered up to 40% by that date. The *.rr""a"rr,have arso admirted the fact of payment made by connplainant. In hisregar notice dtd.26.10.2015, rh; complainani had iiformed theRespondents that he had gone to the construction site in J'1y,2013 andfound nobody there and the construction work was already stopped.From the rnateriars availabre on record, it emerges that the constructionof the flar was not complered within the stifula"a ii*. as per theagreement nor did it progress commensurate with paymenL

1'0' The Respondents have taken a-prea that non-cgmpretion ofconsrrucfion was due to non-payment of dues by rh; ;;ilrainanr. TheAgreement dtd.22.10,2011 shows that the payment *.r".nnr,ructionIinked. No documenr has been fired iy in. Resionaentri, ,t o* rhar atany point of time they had asked the iomplai,nant to make any paymentinforming him about the stage of completion of any m*e stone of work.The Respondent had stated that the complainani *.. arkeu to makepayment of Rs.30,000/' on 3.11.2015 but it is much after expiry of thestipulated period of completion as per agreement, so the same is no-way
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helpful to the Respondents. For these reasons, the plea regarding cause
of delay taken by the Respondents are not acceptable and they cannot
escape from their liabiliry for not completing the construction of the
unitwithin time as per Agreement

L1' section-18 of Real Estate(Regulation & Developmenr) Act, 2016
provide that if the construction is not completed within the due date,
the allottee has right to withdraw from the project and claim for return
of his payment along with interest and compensa6on. In his legal notice
dtd;26.10.2015 the complainant requested the Respondents to return
the total money with interest so also the expenditure incurred by him
towards house rent. The Respondents have taken a plea that they are
not liable to pa;1 any interest, rather L}o/o of the payment was to be
deducted in case of refund as stipulated in claus e-zz ofthe agreement.
In view of the express provisions of section 18 of the Act, when the
Respondents have failed to complete the construction and handover
possession within stipulated time as per Agreement, they are liable to
refund the money with interest at the rate as provided in Rule-16 of
odisha Real Estate (Reguration & Deveroprnent) Rures, zotz.

So far prayer for compensation, the same is within the
of Adjudicating Officer as provided under Section-71 of the

This Authority cannot decide the question of compensation. The
t, if so likes, may file a separate petition for compensation

the Adjudicating Offi cer.

72. complainant has alreged that the Respondenrs company hadcornmitted an offence punishable under Section 15 of the Act as theyhave transferred majority rights of the project to a 3rd party narneryPrafu[a Kumar Mohanty without obtaining written consent ofz/3raailottees. No documenr has been filed ily ih. cornplainant tosubstantiate such alregation. The other allegation is that theRespondents had taken more than 100/o of the totar consideration
amount before entering into an Agreement for sare in violation ofsecHon 13 0f R.E. (R&D) Act2016. The Agreement was executed on22.L0,20l1and by then the R.E (R&D) ecr,zOrohad nor came into force.so section 13 0f the Act being a penal provision is not appricabre in the' cos€. As such we do not find any materiar to hold the R.espondents guilty

_!or vi;olation of Section 13 or f i of the RERA Act
Hence Ordered.
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Ils,3,,)7,r2sl- rrrirrtc''y tlr. t:r,rrr,l.l,,l;"'itllt"';itli 
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r ().r-,(x, r)()r. lnnuu,- ,r,1,'i,,,,,',1,,,1 ,'1t"u 
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r li,;i;i;'utl,tt i;:, iilt) :"'l}l I lii,ii it1 uiil ;' l;li itf {;,u;i;
i,l,ir,Zo I I ittttl ott lls' l'49'62ltf - w'a'l'

il::li: s'.uld 
'c 

tttittlc within 45 d.vs from tltc tlatc'of"t'ls ,rrlcr

f,iling whic' ttrc ct'iirpi,innnt u''uy tnku''t;;;;f"; rcalisation of thc

ducs nccordirtg to law'

' &23.12.11
3. Cofy of fugalnotice dtd'26'10'15'

+. Copy of "tat' 
- 
attf i+'g"Zof a of Consumer Forum in C'C'

No.347115'
FrR dtd.23.5.20L6

... la
.-^ l;,,4F,'

[Niranian Sahu)

NIL

,l,,lk
Membbr-t

[B.C.MohaPatra)

t'- .J
- lr
t.t.lt""

ChaiiflersQn
(A.K.MohaPatra)

True CoPY

ffi'7
ivr.,io lro. 6Y3Y [s rloRERA Darc 9-q l0 5[>al1

Certified copy of ffi;*.rded to the Complainant/ Respondent for
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